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The  purpose  of  this  memorandum  brief  is  to 
analyze  the  Colorado  procedure  for  sentencing  a  defendant 
after  a  conviction  of  a  Class  1  felony.  This  brief  will 
examine  the  history  of  litigation  before  the  United  States 


Court  concerning  capital  punishment 
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a  death  sentence,  when  it  alio. ed  the  jury  to  impose  the 
death  penalty  in  a  procedure  void  of  governing  standards. 
McGautha  v^  California,  402  US  183.  Such  a  process  was  acceptable 
because  it  was  thought  to  be  impossible  to  articulate  standards 
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well  established  while  others  remained  uncertain.  Therefore, 
the  significance  of  the  historical  acceptance  of  punishments 
was  uncertain.  The  Court  almost  invariably  considered  whether 
the  punishment  in  issue  had  been  traditionally  accepted, 
despite  the  evolving  standards  doctrine  it  simultaneously 
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contends  that  punishment  for  the  sake  of  retribution  is 
not  permitted  by  the  eighth  amendment.  (As  will  be  noted, 
infra,  this  now  is  the  "minority"  position) .  Moreover, 
capital  punishment  is  not  necessary  as  a  deterrent  to  crime 
m  this  society,  m  fact,  murderers  are  extremely  unlikely 
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Early  Supreme  Court  decisions  reflected  this  concern  and 
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stances  must  be  taken  into  account.  Like  Georgia's  statutes, 
the  Florida  statute  enumerates  the  aggravating  circumstances. 

It  also  provides  for  review  of  the  sentence  by  the  State  Supreme 
Court,  although  there  is  no  form  prescribed  for  that  review. 

The  Florida  statutes  specifically  enumerates  some  mitigating 
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The  Florida  statute  does  not  provide  a  structured 
form  of  review  by  the  State  Supreme  Court,  thus  opening  up 
the  process  to  the  petitioner's  charge  that  is  necessarily 
unobjective  and  unpredictable.  However,  the  Stewart  plurality 
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mmit  kidnapping  and  forceful  rape  upon  a  ten-year-old  child 
The  Texas  statutory  scheme  differs  significantly  from  the 
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strategy  must  be  formulated  which  adequately  deal  with 
the  recent  Surpreme  Court  rulings.  Appropriately,  the 
Colorado  statute  in  question  has  adequately  been  tailored 
to  meet  the  constitutional  requirements  in  Gregg ,  et.  seq 


One  additional  issue  is  of  noteworthy  importance: 
Does  Colorado  provide  for  meaningful  judicial  review  of 
death  sentences  in  Class  1  Felonies? 
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reflected  in  Colorado  Appellate  Rules  4  (b) ,  8.1  (a)(1)  and 
C.R.S.,  1973,  16-12-101,  satisfies  the  constitutional  require¬ 
ments  of  appellate  review  as  enumerated  in  Gregg ,  et.  seq . , 
supra .  (See  part  III  B  of  this  Memorandum).  Indeed,  the 
state  of  Florida  did  not  have  a  precisely  delineated  review 
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The  above  rights  constitute  the  basis  for  sufficient 
appellate  review  in  order  to  satisfy  the  requirements  of 
Greaa,  et.  seq.,  supra.  This,  however,  is  a  standard  of 
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combines  elements  of  both.  A  statute  cannot  require  the  death 
penalty  unless  it  permits  sentencers  to  take  into  account  the 
nature  of  the  crime  and  the  circumstances  of  the  offense.  Yet 
this  discretion  must  be  so  guided  so  that  its  application  is 
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For  your  information,  it  appears  to  me  that  the  Rule 
to  Show  Cause,  copy  attached,  may  be  construed  to  prohibit 
all  judicial  activity  in  the  case,  including  consideration 
of  conditions  of  confinement  and  consideration  of  applica- 
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deposited  same  with  the  United  States  Postal  Service  postage 
aid  this  21st  day  of  April,  1978. 
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government  interest.  The  analysis  then  proceeds  to  attempt  to  show 


that  the  death  penalty  is  not  the  least  restrictive  means  available 
to  satisfy  the  government  interest  to  protect  society  from  murderers 
and  to  deter  murders.  Such  an  analysis  has  been  used  by  the 
Massachusetts  Supreme  Court  in  invalidating  the  imposition  of  the 
death  penalty  for  the  crime  of  murder  committed  in  the  course  of 
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